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Date of Issue
Arising out of Order-In-Original No. MP/347 /DC/Div-IV/2022-23 dated

(s) 24.03.2023 passed by The Deputy Commissioner, CGST, Division-IV, A._hmedabad
South.

34laaafar jtuat I M/s. Ramaben Manubhai Prajapati,

('cf) Name and Address of the
C/48, Chaitanya Tenament Part-II,
Mony Hotel Ni Gali, Isanpur,

Appellant Ahmedabad - 382443

lt& arR zrfa-sr?gr sriatrg+amar ? atasaa# fa zrnRnfa la aaTg +TT TT
fer#trRtsrft srrar gaterumarramar&, surftsa fas grmar ?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) #{ta3grad gt«a sf@2far , 1994 Rtnr saa ft aatgsmt?a?pan err #t
Gr-nrr eh qr uvgm? siaviaarrur sea zflRa, +a rat, faa iat4, ua far,
tf ifs, slatt sra, tiaaf, fact: 110001 #tRsfegg:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

1

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. , • .··tu8, '

(s) rah#arzf#ftn7grfffaa l=in1Tzarma aaf ?a "CR"

3raa gra#Raz#tat sahazf#ft rg at q2gr Raffaa
r



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(if) zR? gr«as #r pat flu far+taa arzz (an zrpr#) f4fa farrr mragt

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(-q) at@1:r '3,9 I cFf cfi1 '3,91 ar enh @rat a fg Rtset hfezm ft&2iht an?r itz
mu tu far a gaff# srga, srft a trRat™ "9"{ r atafa fefaaa ( 2) 1998
nrr 109 arr Rga fag mg gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4ta sgraa ra (ft) RaraR, 2001 a far 9 a siafa fffe qr icnr zu-8
fat it, fa sr?gr h #fa arr hf f2ala m,=r mr h ±fan-smgr vi srfl zag # err-err
Rail a tr 5fa a2aa f@a srar fgt ah arr atar s: ml @er gflf a iafa art 35-S: it
frrmfu- fr ah zrar a aaqr ah arr tr-6 ran Rt "SfIB 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R:Rh1r1 a:nm-%m~~~"(cp4-j'l:l,'cfi'mm<rr~~~m200/-1:filtf~#
tgit sgt ia4a v4ara stat gt at 1000/- l RR gar #Rt srut

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

miTT~'~ '3 ,9 1a gasvar# 3J cf1 ffi 4 1tntR@awrh 7Ra al:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) £ha 3grad gr«ea zfefa, 1944 Rtat35-41/35-<h siaif:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ffa qRa # aarg gar h star ft zafha, sftr ha tr gr«a, arr
sgra green g hara a4la nf@au (fez) fr 4fr 2ft f)fear, garara 2aT,
agt? sra, srrar, Renart, rzazrar-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

2

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a ~ranch of ~y~j~·~!~ public
sector bank of the place where the bench of any nommate public seG:t0flfian of the

0 a:r=, ',place where the bench of the Tribunal is situated. R's •&,%
7$ .,/'' ~;•\;;c:'r;> '"!,; •r,
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. (3) ~~ awt~r ~ cp{ ~~~rr cfiT tii=rfcm~ tm~~~~rt~m- cfiT rat srfe
infkn sar afgg sr az a zt g sf fa fa a€t mrf auk af zrnf@fr fa
nrz4ff@raw#t ua sfia atarrarct ca sea fa sararz

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rrr1ta g/a sf@ft 1970 stf@ea Rt sraft -1 eh siafa faff far srgars
eagr?gr zenfenfa fa nf@erasat r@la RR ua ff@us6.50 #r cfiT rJ.j I 4 I i:14
gen femzgtr=fez '

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) s sit iafeaml t fiat# an fail #r st m ant sraffa far star2 Rt flt
ran, hfsgraa gr# vi tars sf@Rt .=J.JBTTf~ (anifafen) fra, 1982fga z
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) frmr g«a, ht sqrar gr«aviara all nratf@aw (fez) @@ fa zfr a
ii c:ficfolll-ii~I (Demand) "Q,cr ~ (Penalty) cfiT 10% fn mar zfarf ? zraif#, sf@eraa sat
10 c:fiUis~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#{hr5car ga st tar4 a 3TTfllcf, ~~~~ # "l=liif (Duty Demanded) I
( 1) m (Section) 11D % azafeufRa afr;
(2) ft;rrr ·+aah#fez Rruft;
(3) adz hf farta fa6hazakuR

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit ta_ken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <agr a 4f sfa qf@2awr eh arr szit green rear greena av fa1Ra gt at# fu +Tg

gears # 10% ala r a# sazi haau fa ct I Ra gt aa awe#10% garT# \lff tfcficTTt1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty _or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute." ....,~_;~."'
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F No. GAPPL/COM/STP/4441/023-APPEAL

ORDER-IN-APPEAL

The present appeal has been filed by M/s Ramaben Manubhai Prajapati

situated at C48, Chaitanya Tenement Part-II, Mony Hotel Ni Gali, Isanpur,

Ahmedabad 382443(hereinafter referred as Appellant) against Order in Original

No. MP/347/DC/Div-IV/22-23 dated 24.03.2023[hereinafter referred to as

"impugned order"] passed by the Deputy Commissioner, CGST, Div-IV,

Ahmedabad South[hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that as per the information received

from the Income Tax Department, the appellant having PAN No. ANDPP6407G,

had earned substantial service income however, they did not obtain service tax

registration and did not pay service tax thereon. The service tax payable calculated

on the basis value of "sales of services under Sales/Gross receipts from

services(Value of ITR)" or as provided by the Income Tax Department for the F.Y.

2015-16, is as below:

F.Y Taxable Value 1.e. Value Rate of Service Tax Service Tax
difference in sale of service as inclusive of EC & payable(in Rs.)
per ITR./TDS & STR SHEC

2015-16 I 17,53.469/- 14.5% 2,54,253/ iI
I

3. In view of the above, Show Cause Notice vide F.No. IV/Div-IV/SCN-

578/20-21 dated 22.04.2021(in short 'SCN) was issued to the appellant, proposing
as to why:

► Service Tax of Rs. 254253/- which was not paid for the F.Y. 2015-16 shClulcl

not be demanded and recovered from them under proviso to Sub-section (I)

of Section 73 ofFinance Act, 1994;

► Interest at the prescribed rate should not be demanded and recovered under

the provisions of Section 75 of the Finance Act, 1994;

> Penalty under the provisions of Section 77( 1) of the Finance Act, 1994, as

amended, should not be imposed on them for failure to take Service Tax

Registration as per the provisions of Section 69 of Finance Act, 1994.

}> Prescribed late fee, should not be recovered for each ST-3 return filed late

for the relevant period under rule 7C of the Service T leg;;}92+ read
acr,with section 70 of the Finance Act, 1994 and

,

::: !tl
I

1%
'1>

J,.



5

F No. GAPPL/COMISTP/4441/023-APPEAL

► Penalty under Section 78 of the Finance Act, 1994, for non-payment of

Service Tax by willfully suppressing the facts from the department with

intent to evade the payment of Service Tax.

4. The said SCN was adjudicated ex-parte vide the impugned order confirming
the followings:

► Demand of Service Tax of Rs. 254253/- (Rupees Two Lak.hs Fifty Four

Thousand Two Hundred Fifty Three Only) (including Education Cess(EC)

and Secondary Higher Education Cess (SHEC) under proviso ( 1) to Section

73 of the Finance Act, 1994 by invoking extended period as per SCN;

► Recovery of interest on the confirmed demand at the applicable rates under

proviso to Section 75 of the Finance Act, 1994;

» Penalty of Rs. 254253/- (Rupees Two Lakhs Fifty Four Thousand Two

Hundred Fifty Three Only) under Section 78 of the Finance Act, 1994.

» Penalty of Rs. 10,000/- (Rs. Ten Thousand Only) as the appellant failed to

take registration under 77(1) of the Finance Act 1994;

► Recovery of late fee of Rs. 40,000/- (Rs. Forty Thousand Only) for the

Service Tax returns not filed timely for the relevant period i.e. FY 2015-16

under Rule 7C of the Service Tax Rules, 1994 read with Section 70 of the
Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

► That they have don laborwork for construction of a single residential house

and part of a residential complex in the F.Y. 2015-16 in the name ofRamaben

M. Prajapati which was proprietorship concern.

}> As per Govt. Notification No. 25/2012-Service Tax <ltd. 20.06.2012 14(b) the

labourwork or service for construction of a single residential house and part of

a residential complex was exempted from S.Tax in the FY 2015-16.

► That they are submitting herewith the ITR, Profit and Loss A/C, Balance

Sheet, Form 26AS for the F.Y. 2015-16 and labour work invoices for

construction of single residential house and part of a residential complex for

the F.y. 2015-16.

6. In view of the above the appellant have requested to do the needful for the
same and oblige.

.aEE>7. Opportunity of Personal Hearing in the case was grantee8)eapelJnt on

08.03.2024 ad the appellant vide their leer dated 13.03.20$$k%a ae
e- &i"" }-•%a~ ~,. ,---.:&_1/7·•/.;?·.~ Io ~ e%
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F No. GAPPLCOMISTPI4441/023-APPEAL

they do not want any further PH and requested to decide the case on the basis of

submissions.

8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during hearing and the facts available on

records. The issue to be decided in the present appeal is whether the demand for

Service Tax amounting to Rs. 254253/- confirmed vide the impugned order

alongwith interest and penalties is legal and proper or otherwise. The demand

pertains to the period F.Y. 215-16.

9. I find that the appellant having PAN No. ANDPP6407G, during the financial

year 2015-16 had earned substantial service income. In the instant case, As per the

data shared by the CBDT, the Service Tax payable to the tune of Rs. 254253/- on

the Service Value of Rs. 1753469/- has been calculated on the basis of value of

Sales of Services under Sales/Gross receipts from Services for the financial year

2015-16. Accordingly, they were served upon the Show Cause Notice dated

22.04.2021 which was further adjudicated ex-parte by the Impugned Order

confirming the Demands/interest/penalties as proposed in the SCN on the ground

that the Appellant have failed pay the service tax on the income shown by them in

their ITR and also that they have failed to provide/produce any reasonable cause

backed by supporting evidences for failure to pay Service Tax due.

10. I find that the main contention of the appellant is that since they being provider

of the services of labor work for construction of a single residential house and part

of a residential complex, are not liable to pay Service Tax in tenns of the

Notification No. 25/2012-Service tax dated 20.06.2012. Further, they have also

submitted the ITR, Profit & Loss Ale, Balance Sheet, form 26AS and labour work

invoices issued in this regard for the relevant period. I find that none of the

documents submitted here were provided to the adjudicating authority, resulting

into issuance ofEx-parte order despite adhering to the principal of natural justice. I

have gone through the documents/submissions made available. The relevant

portion ofNotification 25/2012-ST dated 20.06.2012 is re-produced as under:

Notification No. 25/2012-Service Tax dated- 20th June, 2012, as amended.
Incorporating changes made till issuance of notification no 10/2017-Service Tax dated
8-3-2017

G.S.R. 467E).- I exercise ofthe powers conferred by sub-section (I) ofsection 93 ofthe
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service Tax, date •-March, 2012,
published in the Gazette of India, Extraordinary. Part II, Sectii ° @)vide
number G.S.R. 210 (E). dated the 17th March. 2012, the C t,being

z?
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satisfied that it is necessary in the public interest so to do, hereby exempts the following
taxable services from the whole of the service tax leviable thereon under section 66B of
the saidAct, namely:

14. Services by way of construction, erection, commissioning, or installation of original
workspertaining to,
" (a) railways, excluding monorail andmetro;

Explanation.-The services by way of construction, erection, commissioning or
installation oforiginal works pertaining to monorail or metro, where contracts were
entered into before 1st March, 2016, on which appropriate stamp duty, was paid,
shall remain exempt. ".substituted vide Notification 9/2016- Service Tax with effect
from I March 2016.

(b) a single residential unit otherwise than as apart of a residential complex;

10.1 Above quoted notification clearly establish the prerogative of two vital

requirements for availing exemption, namely, (i) the service provided should be of

'original works' nature and (ii) there should be single residential unit otherwise

than a part ofa residential complex. As per the documents/submissions on record, I

find that the appellant have not submitted any documents Viz. Affidavit/contract

copy etc. which would satisfactorily and conclusively establish that the

work/service provided is of the nature of original works and also that the services

provided pertains to Single residential unit.

11. From the Labour work invoices placed on record I find that the invoices

issued is for the amount Rs. 17,39,949.75/- only as against the contention of the

adjudicating authority taken for the amount 17,53,469/-.

11.1 The details ofthe invoices are as under:

Sr. Bill/Invoice No. Invoice Date Amount(in Rs.)

No.

1 01 28.04.2015 3,20,000/

2 02 25.05.2015 5,00,000/
., 03 05.06.2015 2,21,000/-.)

4 04 09.07.2015 1,98,950/-

5 05 02.08.2015 4,99,999.75/-

Total 17,39,949.75

11.2 The differential figure has neither been discussed by the appellant in his

submission nor has any record been so far produced by them i,<f@#7j,to the(
same. Also I am of the view that the appellant cannot sf#fo g@gbifs@ their

• % °{" : - 4 !
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eligibility for exemption at the appellate stage by bypassing the adjudicating

authority and hence the documents/submissions made available here must be

rightly observed by the adjudicating authority in light of legal veracity and

documentary authenticity before reaching to any decision.

12. In view of the facts mentioned at Para- IO & 11 hereinabove, I am of the

considered view that the instant matter requires conclusive verifications of the

documentary proofs before reaching out any conclusion. Hence, it is in the fitness

of the thing that the matter is remanded back so that the adjudicating authority may

consider the matter afresh and pass the speaking order. The appellant is also

directed to put all the evidences before the Adjudicating Authority in support of

their contention as well as any other details/documents etc. that may be asked for

by the Adjudicating Authority during the adjudication proceedings. Needless to say

that the principal of natural justice be adhered to. In view thereof, the impugned

order is set aside and the appeal filed by the appellant is allowed by way of

remand.

The appeal filed by the appellant stands disposed off in above terms.

en1fa /Attested:

Oto,soak +mo
37f)era(gr#le

#s4ha 5fl@at,3rara

Bv REGD/SPEED POST AID
To,
M/s Ramaben Manubhai Prajapati
situated at C48, Chaitanya Tenament Part-II,
Mony Hotel Ni Gali, Isanpur,
Ahmedabad 382443.

3114a (3r4le=)
Dated:~~arch, 2024.------..a4 U $s cs, "
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Copy to :
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST and Central Excise, Ahmedabad South
3. The Deputy/Asstt. Commissioner, Central GST, Division-IV, Ahmedabad

South.
4.

f
6.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website
Guard file
PA File




